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HOLMES, Judge: Rhea Negoescu and her ex-husband had constant
problems with the IRS while they were married. Although they
filed joint tax returns each year, they usually did not have
enough noney to pay the tax due. Negoescu now asks for relief
fromthe still unpaid tax liabilities for two of those years,

1991 and 1992.1

1 The case was tried as a snmall case under I|Internal Revenue
(continued. . .)
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Backgr ound

Rhea Negoescu married WIIliam Supplee in 1982, and they had
two children. For much of their marriage--including 1991 and
1992, the years at issue here--he owned Red Hawk Express, a snal
trucki ng conpany in Al aska. Supplee drove the truck and kept it
in good repair, and Negoescu kept the books. She coll ected,
categorized, and recorded all the business receipts to provide to
their accountant. The two shared the joint checking account used
for Red Hawk Express; Negoescu had signature authority for the
account, kept the check register, and regularly bal anced it.

Negoescu al so had her own part-tine business, Du-Rite
Cl eani ng, and worked as an adm ssions clerk at a hospital in
Fai r banks. She deposited her paychecks, her business receipts,
and the checks she received for her children fromthe Al aska
Per manent Fund (a unique state institution that provides annual
di vidends to Al askans fromoil and gas royalties paid to the
State) into an individual checking account. Only she had access
to the check register for this account; only she knew its bal ance
at any tine.

The couple filed joint tax returns for both 1991 and 1992,

whi ch showed taxes due of about $4,000 for both years. Wen

Y(...continued)
Code sections 6330 and 7463(f). (Al section citations are to
the Code as currently in effect.) Trial as a small case neans
that this decision is not reviewable by any other court, and this
opi ni on shoul d not be cited as precedent.
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Negoescu signed the return, she knew that it showed taxes due;
she al so knew t hat she and her husband did not have enough noney
to pay.

The Suppl ees had nany problens with the IRS all during their
marriage, and these problens frequently caused fights between
them Negoescu was aware since 1984 that her husband was not
filing their returns on tine. She was also aware that he was not
paying their tax bills as he should. The cause of this problem
was that he kept underpaying the estimted taxes fromthe
t rucki ng business--which then led the couple to owe noney when
their taxes cane due each April. The accunul ated interest and
additions to tax for underpaynent and | ate paynent quickly added
up to a considerable burden. W believe Negoescu when she
testified that he got angry when she asked hi m about what was
happening with the IRS. W also believe her testinony that the
tension this caused contributed to their divorce in April 1997.

By the tinme of that divorce, their total joint tax debt
(including their 1991 and 1992 taxes) was about $45,000, and in
their divorce decree Supplee promsed to pay it all. And he did
pay quite a bit but, for whatever reason, never nmanaged to pay it
off conpletely. In July 2001, the Comm ssioner sent Negoescu a
notice of intent to levy--a formto tell her that the I RS was
about to start seizing her property to pay the approxi mately

$23,000 in unpaid 1991 and 1992 taxes. This alarnmed her, and so



- 4 -
on August 29, 2001 she mailed in a request for a collection due
process (or CDP) hearing--and nmailed it to the correct IRS
service center. At nearly the sanme tinme, though, she also sent
the RS a Form 8857, used to request innocent spouse relief. It
seens that she was being cautious--a taxpayer in her position can
ask for innocent spouse relief at the CDP hearing, and doesn’t
need to ask for innocent spouse relief separately.

And here her troubl es began, because she seens to have
mai | ed her Form 8857 to the sane IRS service center to which she
had nmai |l ed her request for a CDP hearing--instead of handing it
to the Appeals officer at the hearing or mailing it to the
speci al address for innocent spouse relief requests, as the
instructions for the Form 8857 say she shoul d have done. She
also didn’t nention her wsh for innocent spouse relief on the
formthat she used to ask for a CDP hearing. Her Form 8857 got
lost in the IRS bureaucracy, with an incorrect entry in a
conput er dat abase showi ng that the request was bei ng consi dered
by the IRS s Conpliance Division when it really wasn’t. Not
until October 2002--nore than a year after she sent it in--did
the I RS Appeal s officer in Al aska who was | ooking at Negoescu’s
request for a CDP hearing discover the m stake. That Appeals
of ficer then quickly sent the Form 8857 to the section of the IRS
that reviews and deci des i nnocent spouse requests--the G ncinnati

Centralized I nnocent Spouse Operation (which despite its nanme is
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actually in Kentucky). So at the end of 2002, a year-and-a-half
after sending in her request for a CDP hearing and her Form 8857,
Negoescu had recei ved deci sions on neither.

The Appeals officer who discovered this snafu quickly tried
to set things right, sending a letter to Negoescu in January 2003
asking her to conplete a nore detail ed I nnocent Spouse
Questionnaire and al so asking her to call to set up a CDP
hearing. Negoescu did not respond. An IRS enployee in Kentucky
was also trying to reach her that nonth, making phone calls to
her in Alaska to ask for nore information, but was never able to
reach her. Negoescu clained that the problem was her decision to
drop her P.O Box address (the one she had used as her return
address on the requests for a CDP hearing and i nnocent spouse
relief), followed by a period when her mail wasn’t being
forwarded to her residential address.

Getting no response, the Appeals officer never held a CDP
hearing. In April 2003, she finally denied Negoescu’ s request
for innocent spouse relief, and on the sane day mail ed out a
| etter sustaining the Comm ssioner’s decision to |evy on
Negoescu’ s property. She noted that

The taxpayer was asked to answer questions
and provide information to support her

i nnocent spouse claim she failed to respond.
The taxpayer failed to respond to letters
sent to her regarding the innocent spouse

claimor to a letter offering her a
col l ection due process hearing in Appeals.
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The taxpayer presented no other rel evant

informati on and did not provide any

collection alternative. No financial

i nformati on was provi ded.

Negoescu filed her petition seeking review in July 2003, and

did not fill out the IRS questionnaire until October. She also
provi ded ot her evidence at the trial, which was held in Al aska,

where she resided when she filed her petition.

Di scussi on

Married couples may choose to file their Federal tax returns
jointly. Sec. 6013(a). |If they do, both are responsible for the
accuracy of the return and both are liable for the entire tax

due. Sec. 6013(d)(3); Butler v. Conm ssioner, 114 T.C 276, 282

(2000) .

In some cases, however, section 6015 can provide relief from
that liability. Under section 6015(b), a spouse may seek either
full or partial relief; under section 6015(c), the tax liability
can be split between two forner or separated spouses. Both these
provi si ons, however, require that the liability in question arise
froma “deficiency,” which nmeans that a coupl e underreported
their taxes. In this case, the Comm ssioner agrees that the
Suppl ees correctly filled out their tax returns for both 1991 and
1992, so there is no deficiency.

That neans that Negoescu is in what’'s called an
“under paynment situation”--there’s no dispute over how nmuch tax

she and her ex-husband owe, only about who has to pay it. \Wen
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there’s an underpaynent, the Court has to |look at a different
part of the tax law, section 6015(f). This section |ets one
spouse out of having to pay taxes if “it is inequitable to hold
the individual liable for any unpaid tax.” Sec. 6015(f). The
Comm ssioner wites a guide, called a “revenue procedure,” that
tells IRS enpl oyees what to | ook for in deciding questions of

“inequitability”. Washington v. Conm ssioner, 120 T.C. 137, 147-

152 (2003); Jonson v. Conm ssioner, 118 T.C 106, 125-126 (2002),

affd. 353 F.3d 118 (10th Cr. 2003). Revenue Procedure 2000-15
was the procedure in effect when the Conm ssioner issued his
final notice of determnation to Negoescu, and that’s the revenue
procedure that we | ook at in reviewi ng what he did. Rev. Proc.
2000- 15, 2000-1 C. B. 447.

We begin by noting that Negoescu has the burden of proof,

Alt v. Conmm ssioner, 119 T.C 306, 311 (2002), affd. 101 Fed.

Appx. 34 (6th Cr. 2004). This neans that she nmust show that the
Conmmi ssi oner abused his discretion--in other words, that he was
arbitrary, capricious, or acting w thout sound basis in fact when
he denied her relief. Jonson, 118 T.C at 125; Butler v.

Comm ssioner, 114 T.C 276, 291-292 (2000).

The revenue procedure begins with a list of conditions that
a person trying to win innocent spouse relief nmust show These
i nclude proof that she filed a joint return, did not qualify for

relief under section 6015(b) or (c), and did not fraudulently
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transfer property to anyone to avoid paying taxes. Rev. Proc.
2000- 15, sec. 4.01, 2000-1 C.B. at 448. The Conm ssioner admts
t hat Negoescu neets all these conditions.

The revenue procedure then provides for a safe harbor; if
Negoescu net these conditions, she would ordinarily get relief.
Rev. Proc. 2000-15, sec. 4.02. To qualify, Negoescu nust show
that (a) she is either separated or divorced, (b) she did not
know when she signed the returns that the tax liabilities would
not be paid, and (c) she would suffer econom c hardship if she
doesn’t get relief. [d. Negoescu did show that she and Suppl ee
are divorced; however, we find that she knew that the taxes would
not be paid. Since she was keeping the books of both Red Hawk
Express and her own checking account, she knew that she and
Suppl ee did not have the noney to pay the taxes due. Negoescu’ s
know edge of the delinquent tax paynments neans she fails to neet
t he safe harbor

This | eaves a bal ancing test--eight factors to consider
before deciding if relief would be “equitable.” Rev. Proc. 2000-
15, sec. 4.03. These factors are not the only ones which the
Comm ssi oner and we can | ook at, but they are where we start.

Id.; Ewing v. Conm ssioner, 122 T.C. 32, 47-48 (2004).

We can summari ze those factors in a table:



Wei ghs for Relief Neut r al Wei ghs agai nst
Rel i ef
Separated or Still married N A
di vor ced
Abuse present No abuse present N A
N A No significant Si gni ficant benefit

benefit fromthe
deficiency or
under paynent

N A Later conpliance Lack of later
w th Federal tax conpliance with
| aws Federal tax |aws
No know edge of N A Know edge

deficiency or
under paynent

Econom ¢ hardship if N A No econom c¢ hardship
taxes had to be paid

Tax liability N A Liability
attributable to non- attributable to
requesti ng spouse petitioner

Non- r equesti ng No di vorce decree Petitioner

spouse responsi bl e responsi bl e for

for paying tax under payi ng tax under

di vorce decree di vorce decree

The parties agree on two of the factors (those in italics),
and we now turn to the rest:

Abuse: Negoescu nmintains that Supplee enotionally abused
her throughout the course of their marriage; however, she did not
of fer any evidence in support of her argunent other than her own
testimony. And we find that the Comm ssioner was not clearly
wong in finding that her marital situation--though full of

heat ed argunents over noney--did not sink to the | evel of abuse.



This factor is neutral.

Later conpliance: Negoescu and Suppl ee did not nake ful

and tinely paynent for their 1993 tax bill. Though Negoescu did
have noney withheld fromher job at the hospital, and though she
al so paid an additional $833 with the return, she was still short
$747. The full anount, including interest and penalties, was not
paid until 1995, when her expected refund for 1994 was credited
to the bal ance due. This neans that she has not consistently
conplied with the Federal tax laws by making tinely paynents.
This factor wei ghs agai nst her.

Know edge: As we nentioned above, Negoescu knew when she
signed the 1991 and 1992 tax returns that the liabilities shown
on those returns would not be paid. This factor also weighs
agai nst her. Furthernore, the revenue procedure states, “This is
an extrenely strong factor weighing against relief,” making this
factor nore inportant than the others. Rev. Proc. 2000-15, sec.
4.03(2)(b), 2000-1 C.B. 447.

Econom ¢ Hardship: The factor forces us to ask whet her

Negoescu woul d be able to pay her reasonable basic |iving
expenses if she does not receive relief. At, 119 T.C at 314-
315. While she clains that her nonthly expenses are nore than
her nonthly incone, she did not show any docunentary evi dence
that this is true. She testified that her nonthly wages from her

job at the hospital were about $2400 a nonth. She al so received
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$400 a nmonth in rent fromsonme real property she owned, about
$100 a nonth fromthe Al aska Permanent Fund, and about $300 a
month in child support from her husband.

She testified that her nonthly expenses include rent and
utilities of about $960 for her current residence, health
i nsurance of $200, clothing for her and her daughter of about
$200, and college tuition of $100. She contributes about $230
per nonth toward her pension and union dues. Her current pension
bal ance is about $1500 and she has another $100 in a savings
account. \Wile she does own sone real property, we do not know
whether it is worth enough to pay the outstanding tax liability
if sold or refinanced.

Based on her testinony, her total nonthly incone is about
$3200 a nonth, while her expenses are about $1700 a nonth.
Al t hough these nunbers are a bit different fromthose in the
| nnocent Spouse Questionnaire that she finally filled out in
Cct ober 2003, we cannot say she’s proven that she woul d suffer
econom ¢ hardship if she were not relieved of liability, and we
have to conclude that this factor wei ghs against relief.

Liability attribution: Wile Negoescu insists that nore

t han enough noney was w thheld from her paychecks to pay the tax
on her wages fromthe hospital and her earnings fromDu-Rite
Cl eaning, she did also play an active role in Red Hawk Express.

The unpaid tax liabilities for 1991 and 1992 cane fromt hat
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busi ness, and so liability for those taxes is attributable to her
as well as to Supplee. This factor also wei ghs against relief.

Paynment Responsibility: According to the divorce agreenent,

Suppl ee is responsible for the paynent of the disputed
liabilities. This is a factor weighing in her favor. The table

of conditions now | ooks like this:

Wei ghs for Relief Neut r al Wei ghs agai nst
Rel i ef

Separated or
di vor ced

No abuse present

No significant
benefit

Lack of later
conpliance with
Federal tax | aws

Know edge

No econom c¢ hardship
Liability
attributable to
petitioner

Non-r equesti ng
spouse responsi bl e
for paying tax under
di vorce decree

Thus, Negoescu has only two factors weighing toward relief,
four wei ghing against relief, and two that are either neutral or
i nconclusive. These factors are not all equally weighty--

Negoescu’ s knowl edge that the tax liabilities would not be paid,
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is an “extrenely strong factor weighing against relief.”

The revenue procedure does go on to say: “[n]onetheless,
when the factors in favor of equitable relief are unusually
strong, it may be appropriate to grant relief under section
6015(f) in limted situations where a requesting spouse knew or
had reason to know that the liability would not be paid.” Rev.
Proc. 2000-15, sec. 4.03(2)(b), 2000-1 C.B. 447. The two factors
wei ghing toward relief--that Negoescu di vorced Suppl ee and that
he agreed to be responsible for the tax liabilities--are not
strong enough. Negoescu's reliance on these two factors boils
down to saying that her ex-husband broke his prom se to pay the
taxes they both owed. Wiile that is true, the Comm ssioner was
not a party to that agreenent, and so it’s usually fair for him
to try to collect unpaid taxes from both spouses who signed a

return. Pesch v. Comm ssioner, 78 T.C 100, 128-129 (1982). W

think this is especially true where the incone triggering the
unpai d tax was produced--at |east in part--by both spouses, as in
Negoescu’ s case.

Qur opinion is based on the evidence presented at trial,
evi dence that the Comm ssioner did not have when he nade his

det er mi nati on. In a recent case, Robinette v. Commi ssioner, 123

T.C 85, 112, 115, 119 (2004) (wells, Thornton, and Werry, JJ.,
concurring), many of the Tax Court’s judges warned that if the
Comm ssi oner did not have evidence because a taxpayer w thheld

evi dence during the appeals process, we should limt our review
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to only the evidence the Comm ssioner did have. Negoescu is just
that sort of taxpayer. After asking the IRS for relief, she gave
t he Comm ssioner no information to hel p hi mdeci de her case.

Once she filed her petition with us, however, she was forthcom ng
with exhibits and testinony so that we coul d make an i nfornmed
deci sion. But our decision wiuld be the sane even if we limted

our review to the record that the Comm ssi oner had.

Deci sion will be entered for

t he respondent.




